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As requested, this memo is intended to provide a legal opinion regarding Water 
Right No. GWC4589 for presentation to the Spokane Water Conservancy Board.   

Water Right No. GWC4589-A is owned by Robert Greiff, Sr., and authorizes 50 
gallons per minute (gpm) and 20 acre feet per year (afy) of ground water for the 
irrigation of 5 acres.  The application for the water right was filed in 1962.  The 
application was approved in 1963 for less quantity and fewer acres than 
requested.  A well was dug but soon collapsed and was not useable.  Mr. Greiff 
started using a nearby spring as an alternative source pending construction of a 
new well.  Upon perfecting the water right by the full beneficial use of the water, 
Mr. Greiff filed a proof of appropriation with Ecology.  In the proof, he stated the 
source of supply was from a spring.  Ecology issued the Water Right Certificate 
in 1963, identifying a well as the source of supply.  In 1965, Mr. Greiff 
constructed the new well and commenced withdrawing from the well.  

The issue is whether the sequence of events raises any concerns with the 
validity of the water right because it was perfected while Mr. Greiff was accessing 
the water from the spring and, not until after the water right certificate was 
issued, did he start using the ground water.   

In my opinion, there should be no issues regarding the validity of the water right 
for the purposes of the pending application to change.  The validity of the water 
right is based on the beneficial use of the water.  Department of Ecology v. 
Theodoratus, 135 Wn.2d 582, 957 P.2d 1241 (1998).  While the authorized 
source of supply is a critical element of the water right, it is distinct from the 
beneficial use requirement.  The failure to use an authorized point of withdrawal 
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does not result in the invalidity of a water right that has been perfected by the 
beneficial use of water. 

In the Yakima River Basin adjudication, the Yakima County Superior Court 
addressed this issue in the context of a potential relinquishment of a right based 
on the owner’s use of a different water source of supply.  See In re Surface 
Waters of the Yakima River Drainage Basin v. Acquavella, Yakima County 
Superior Court Decision (October 8, 2002), copy attached.  The court ruled that 
the failure to use the authorized source may be a violation of the conditions of the 
water right but it is not determinative in perfecting a right by the beneficial use of 
water.  The court relied on the statutory language and the Oregon Appellate 
Court case of Russell-Smith v. Water Resources Dept., 952 P.2d 104 (Or. App. 
1988).  The Acquavalla Court made the following findings: 

Like Oregon, Washington water law treats “use”, “beneficial use” 
and “point of diversion” as distinct concepts.  RCW 90.03.380 
states “right to the use of water” remains appurtenant to land and 
can be changed if doing so will not cause a detriment or injury to 
existing rights.  That section makes no mention of “source”.  In the 
next sentence, the statute specifically permits the change in point of 
diversion if such a change can be made without detriment or injury.  
The third sentence states “Before any transfer of such right to use 
water or change of the point of diversion of water ….”  The same 
distinction is continued throughout the transfer statute and makes 
clear the transfer of the right to use water is different then [sic] the 
change in point of diversion. 

. . .  

The Court, after considering the relevant Washington statutes, 
holds that a water user, under these facts, does not forfeit a water 
right by changing the POD to a source within the same general 
watershed without authorization so long as water has been 
beneficially used in the amount authorized.  Clearly, a user cannot 
establish a right to the new diversion – it only prevents the user 
from forfeiting a right to the lawful diversion point. 

Emphasis included. 

In my opinion, the court properly recognized the right, notwithstanding it was 
perfected from a different water source.  The Department of Ecology did not 
appeal the ruling. 

Ecology has also adopted a policy that supports the ruling by the Acquavella 
Court.  Ecology Policy 1120 provides for a water right holder to seek a formal 
change to a water right that has in the past been exercised from a source that 
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was not the source authorized in the water right.  Ecology recognizes these as de 
facto changes.  

The certification of the water right prior to Mr. Greiff using the new well should 
also not have any consequence to the validity of the right.  The certificate was 
properly issued based on the beneficial use of the water.  It is interesting that 
Ecology did not acknowledge Mr. Greiff’s statement in the proof of appropriation 
that the source was the spring, and Ecology certified the water right anyway for 
the groundwater.  Ecology could have refused to issue the certificate until the 
new well was constructed.  At this time, Mr. Greiff was still within the time period 
allowed in the development schedule to perfect the water right.  Mr. Greiff 
eventually constructed the second well only 1 year after the completion of 
construction date in the development schedule, and in the year that the water 
was to be put to full beneficial use. 

In conclusion, under the facts of this case, it is my opinion that Water Right No. 
GWC4589-A remains valid for 50 gpm, 20 afy for the irrigation of 5 acres, and 
can be further changed as provided in the pending application. 
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OF THEY¡¡r.tly'A RIvER DR¡¡¡¡¡ce 8asrn, P/alntiff, vs.
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Judgcr: ['t] Sidney Õttem, Courl Commissir:nsr
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Oplnlon

MEMÕRANDUM OPINIÕH AND ORDER fiE-
EXCEPTIOñS TO SECôND SUPPLÊÍV|ENTAL
REPORT OF REFEREE SUEBASIN 4 {SWAUK
r'ÞrËul

I.INTROÐUCTION

This Court held a heâring August 8, 2W2 to fonsider
exceptions tÕ the Second Supplêmenlål Report of
Heleree tôr Subbasín 4 dâted Märch 20, 20fl2 {Seconcl
Supplem€ntäl geport). Trend\rvest lnveslmenls, lnc.
(tlaim No. 01685). Pât & Mâry Bu*e {Claim No.

01475). Lâvinal Corpôrâlion {Clåim No. 0!6626}, Bemard
P. Knoli iclaiffi Nas. 12a6i, 1?çg?;, First Sr€eR water
Users Associat¡on (Claim No. 00ö48) and Uberty
Mountain Ownership Association, lnc. {Cläim No.
01095) filed except¡ons. All partio$, along wili the

to rZÇ,$gçe \r{gtpfs aJ 1þgYakleA_&yerc$Aag¡e Ðqstn,v-

Superisr Court cf Washínglon, Yakima County

Ociaber 8, 2OQ2, Decìded

Nô rr-2-01484-5

Dspartrnent of Ecoiogy appeared and paxicipatsd in The

hearing, Tlw Çourt ruled çn sqme of the exceplions
during lhe hearing and those rulings are gummarized

þelow. The Court res€rved ruling sn sther malters until it
could proparly rwiew the recarcl. the Court, having

been fully advised by the parties lhrough written
exceptbns ancl oral argurnqnt. makes lhe following
rulings in regard to the abovs named parlies"

il.ANALYF|S

a. Trendweqt lnvêptmçnt3. lFê" {C¡aim N,q. q1F85.}

frendwæt requested thal rt bê ['21 recognizêd as !hê
saie eniiiy hoiciing waier righis uncier tiain i.io. ûi68å
The c6un GÊANÍËD thåt êxception st the timê of
l'learing. The waler rights se! forttr rn thc $chedule êt
nrghìs at pâgs8 1{A ând 116 shâll bo amêndêd t6
;de*Ífy Tron*ilest lnvestmeni,s Int" aõ the sole cv;ner cf
those wâter rights.

þ. Ba¡.grdldåã¿-BsrkslÇlsß.Ns-Pl,åæ

The gurlrcs fil€d one exception lo the Supplemental
R€port aþng lvlth a $tlpulalirn belween th€m and
Trenciâêst tnvestments. Atîef takinq testlmony from
Mary Surke âl the August 8, e002 hearing, rhe ôourt
ruled il wouid accept the stipuiation. The stlpulaiion
peftains 1o lhe inÊlantsneous component of a right
ccnfirmed to the Burkee and Trendwest, Trendwest's
predecessor, Hartman, and the Burkes shared a ditch
knswn as the Burke-Hartman ditch, which diverts up to
ê.0 cls from Swauk Creek. The Releree recommendeC
coniirmation of the entire 8.0 cfs but did so on a

¡:roporlionate, p€r acre basi* as lhere was ns histsrical
evidenca indicating how much of the divarsion applied
tc eaeh parcel - the Burkes were recommended a right
for 39.5 acres and ihe Harr,mans (now Trendwest) a
right íor 95 aeres-

The evieience shows ihe ÊurkeslHarimans irave
historically shared [-31 the ditch and each has used the
entire 6.0 cis on a roiational basis. Mrs. Burke testified
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this rneihod was necessary in light of the physical
cháracter¡st¡cs of the d¡tch and would have, in all
prÕbab¡lity, been the rèquired mêthod trom the time the
ditch was construded and shâred by tñe three ôrig¡nat
hÕmêstêadêrs. Thus, thêre b not now, nff hås thêre
been h¡storicâlly, â prec¡se d¡vision ól the fight to thê
watðr divert6d by the Burke-Hafiman dilch. Lacking
anylh¡ng more delinitive, th€ fuurt accepts the methÕel
for division of thÊ inståntån€ous cÕtlponant of the right
pfoposed by the two clâ¡mantâ who use the ditch and
each claimant will bs contirmÈd å right tÕ divsrt 3.0 cts"
No pârty tiled an exceplion to th€ sttpulâtion and
Êcology offrrod no obi6Lrtion at tho time ol h€âring"

Accofdingly, the fighl sêt foñh on pâgê 98 ot thê s€cord
Supplemontal Roporl of Bel€rse shall b€ MODIFIEO at
line 5.5 10 r€ad as lollows:

"3.S cfs including conveyancê lo$s: æ7 acre-fsst lor
lrlgåtloni 1 acr€-foot per yeÊr for stock wâtâr." S,Êê

stipufation at p. ?.

$im¡tarly, th€ rlghl sêt torti at pågê 10CI ol &o s€cond
supplomenlal Roport shall bo MoÐlFlE0 ât line 7 to
read aÊ follows:

"0.63 cfs ¡nclud¡ng ['41 convoyanco loss; 150 acre fe€l
per yoar for lrrlgâllon.*

The right sel forth at pagê 116 ot the S€corld
supplem€nral Report shall þe MootFlEo at rn€ 16.5 ¡ls
follows:

"2.37 cfs lncluding eonveyârìoe lo6s; 562.5 acre-ts€t per
year for ¡rrigat¡on."

The Eurkes alÊo tgok excsptlon lo üle Fletsree's
det¡sion not to recoílmend a right lor inigation lforn
McCallum Spring. The Relsrs€ d€term¡nsd the fnow

from McCailum Spring const¡tuled subinigation and
therefore no dlverelonary wster rlght attach€d. $ee
Seeond Supplemental Report at 13 citiig 4CW
qQ, 93, I ¿8, Et p |p w..u, Çtlttçs, - ! êJ -Wn,ê4 4ë9' 4Ê6, &çâ
P. 2d lt44 {1993}, The Refer€s did recomm€fid a
diversionary stc¡ck water right for McCallum Spring. The
Burkes disagreed, asserting the use of Ëre right
constitutcd a purposelul application of the water.
Ecology deferrsd to {he Court to rnake a factual
detennination - if lhe Çourt finds the use sf water lo be
subirrigation then Ecology beliwes no nsht is
appurtenant whereas if there is a purposeful diversion
and application of the water Ìhen a right is appropriate.
Ecology does note the water duty may be too high in
light of the irrigation method and to the adent lhe Court

confirms a right, the agency believes quantities on par
wÍlh ÐunfÕrd Spring (another spnng on the ['51 Burke's
prcp€rty) would be åpprcpr¡ate. See Verbatim Report Õf

Procêed¡ngs dated August 8,20f'2 ât p.41-42 (RP)

Thrs decisron hrnges on the structures and use of water
lrcm McCallum Spring. lt ¡s, by ño means, clear-cut. Ihe
tâcts âre ss f6llrws. Since thê f 94t's tvhên Mr. Pat
Burke acqu¡red the prCIp€rty in quesl,ôn, â ring
surôunding the spring has channeled the spdng wâter
into a p¡pe ånd ultimately into a $ock tânk The overflow
from the tånt( then runs down-gråd¡€nt into the orig¡nal
homeslêâd and imqâtes êrchård, 0ârdon and pâsture.
According to doscsndånls ol the McCallums who setflsd
th€ ar€a, 1hêr6 hâs ah,vayÊ beon a ring änd divêrsion to
a stock lank and tho water was usod for the puryoso$
descrtb6{l abovs. Sö€ RP ar 28, 34. Apparently, rhe flow
Õl lhe watsr hae diminlshed since the conütruc{ion of a
highway þ€twoon ths sprlng ånd ñê år€s ol us€. ths
Burkos indhate tho flow is adequato to irigale only 10

acre6 whereas hlstorlcally, it was capable of lnlgaflng up
to 18 acreE, They alse ask th€ Court grant them a right
to dlvsd 0.5 c'fs on a contlnuous llow basls. Ecology's
investigator determin€d the us€ to be ¡rrigat¡on during
the September 6, 1990 investigation. SE fCl " , 1.

The Court fÏnds therg has bee* a purposeful diversion
and convayancç to the Bla:e of actual benelìcial use.
The water is diverted at the spring location and
conveyed through a pipo into a hotding rnechanism from
which it is ultimately distribuled. Once fre water flows
lrom the slock tank, it appears some clnnn€ling of the
water has occurred. The Court does not perceive a
rnajor distinction behassn lhis method and restrictinq
canals to lacilitate overflows fsr flood irrigation. Further,
the water has historically been utilized for a beneficial
use.

However, the Caurt dæs not inteçrat the evidence ùo

shsw the sntire 0"5 cfs produeed by the spring is

diverted. Rather, the consislant testimony has been that
water is diverted into a 2-inch pipe and then reducad to
a t -inch pipe, *hich runs into the stock tank. See
Testirnony of Pat Burke dated March 10, 1997 at page
32. The cla¡ment supplied no prêc¡sê measurement
informalion. Further, the nondiversionary stock and
wildfife water stipulât¡on set oüt ât the beginning Õf the
Report of Referee, requíres 0.25 cfs be retained in
naturål wâtercourses, ¡ncluding spr¡ngs. Thus, the Oourt
could confirm, at most, â 0.25 cfs diversionary dght f7¡
¡n light ôt thât timitalion. Additionaily, thê two HCW
90.14 wâtêr right claims.(WRc) that seem lÕ apply are
WRC Nos.000185 and 052591. Atthough not
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specificaiiy staied, ihe Referee may have chosen
000185 ås âpp¡yÍng to thrs right as the ¡nstantaneûus
d¡version component of the recrmrnênded stæk lrvatër

right wâs set hy the Referee ât 0.045 c{s, whrch
approxirnates the 20 gpm Õn lfie clairn form. WFIC No.

0001 85 âlso asserts å right tô irrigâte 5 âcres through â
divêrsion of 30 acre-teêt p€r yâar. Furthêr, Ecology and
the BufkÊs staled at the hêânng thât â quantty stm¡lôr
to tunford Springs would be accôptåbl€ - thê Ref6reê
r€commendêd Û.062 cls, 28.25 acre{eêt fof irñgation of
5 acros.

Ïhe tourt finds lhe ¡nformariôn in wnc N6" û00165
togsther with tho Dunford Spring analysis to bc tlìo most
cons¡Êtent $/ith lho evidêncs supplied in fie h6ann0s.
Thorefore, tho Court conlirms a rignt lo div€rt 0.045 ct$
contlnuously wh¡ch during th6 lrrigåtlon sÈ¿¡son

calculatos to aþout 21 acre-feot. Thorelore. the Court
wlll uso tho€e as th6 pårameters of the wâf6r lght.

ïhe findings ot fâct sol forth ât pâgo 103 of lh€ Socond
$r.lpplemontal Rêport beginnlng at llne 1 sltsll þâ
MODIFIED as follows.

-lI :.lcu ¿o í¿¡b/e I

c. Lavinal Corooration {Clerm No. 0ç-õ26}

l-avinal excepted lc the ReferË€'s rJenial of a rrater rþht
lrom Swauk Creek for the purpose ol mining. That
denial was premised on a lack of prool of beneficial use
of Swauk Creek water prior to 1932 and a lack ol RCW
90 f 4 e€tmpliance Lavinal now asks lhe Court to
confirm a water right trom Willíams treek as WRC No
1367û7 does asssrt a right to I cfs irom Williems Creek
lor mining use on whal is now Lavinal prcperty {lormerly
owned by Cliflord Burchem).

Lavinal's aroument íEcardinc! hisloric beneficra-l use isû__
lactually ['9] ccrnplicatåd årìd sorn€whâl clrcümståntiå¡-

Mr. Frank Kerstetter was the first settler ol the property
now owne.d by Lavinal in ihe SË t 1il ôl Secliein 3. i ?Ît

N., ñ. 17 Ë.W.M. t-ìe fiied both a míning claim and a
Nrrtace of Appropriation fôr 100 inchês ôt Swauk Creek
water. Mr. Jacob Kirsch. an fireå rssrdent ånd minêr
since 1928 (ând the lûrnrer ûwner neår ì¡vhere lhe
W¡lliams Creak dive¡síon pôint is locåted) tndicåtÈd the
Will¡åms Creek Ditch wås used tÕr wãsh¡ng gokt dump€
in connection with th€ $vvauk ereek mining clâims.

Te$imony of Jacoþ Ktrsch. Novêmber 13,19É1, p. 32-
33. Mr" J.C. Pilrs filed â claím trr the Williams Creek

'yi'ater June G, 1S86. Mr, Kirsch confirç:ed ltìat Ìhe Plt(e

claim was the basis for his own RCW S0,14 cla¡m wilh
än 1886 pfiority date, a cla¡m lhat is very similar to lhat

liled by Clifford Burcham The Burcharn family
eventually âcqured the pröperty and received a mining
påtent on Mây 7, 1918 and owned thê prÕperty unlil tt
vyas sêlrl tÕ Lâvinal ln the late 1980's. Mr Burcham filecl

his RCtñl 30.14 clåim on Ji.¡ne 14, 1974, specifying
W¡lliäms Creek âs the sÕurce of surface water for
minrng operations ön his propêrty- ClÍfford Burcham was
still m¡ning at the time Õf tfie sate to Lâvtnâl and
engâg€d fl1ûl rn an opêration requinng water,

Mr. K¡rsch also testrfied lhat no water had been d¡verted
kam the Williams Creek Drtch ât åny pô¡nt west of å
helipan 'Ior ât least 15 yeârs" prior 10 199'! . ïhe land
wâst ol the hal¡port that was previously usod for m¡ning
inelud€d the Burcham/Lâvinal property. Accôrdingly.
Lâvinal hae concluded that Mr. Burcham usod Williams
Cre€k lor his min¡ng operating up to about 1976

{including the poriod lhs RCW 90.14 claim wao filodi
ând swllchtd lo a Swauk Creek dlverslon whên the
Williame Creok detivory structure collapsed. The $wauk
tresfi waler use requirss a pump, whlch would"havê not
Þs€n available lg early users. Lavinal has carriEd on tha
minlrg praclc¿ ln much tñ€ samo fashlon aÊ Mr.
Burcharn, including the watsr use from Swank Creek.

ln süpport of wålor usa. l-avinal al€o suppllsd a lstt€r
fa,- 

^l:rl^,y{ 
ìÂ, ã,,.áh{ñ ó.ñ¡i^^ ..,Ã¡^, Lra¡l h^a^ ,,-^/rrvrrr vrr¡rvru rr. vvrvrrq¡r¡ Ðt6t¡tr:t warvr trsv 9gg¡, goFg

on lhe properly at least dating baek to the time sf the
mining pat€nt on May 7. 1918. Mary Burke aiso
dtxiared on May 29. 2002 that;

'lt was comrnonly known that the miners used
.¿.41èq t--- 

-.:^;44 ^..-Áa^^.- *:- ¡-^t'.J^- l¡-Tq(Þr tvr rrill l[ r\¡ ¡rul|,vÐsl, r r ¡rÞ il ¡g¡vuiit ¡vit.

Eurcham. whc used wator frsm Williams Creek and
Swauk Cre€k. At no lime I am aware of Mr.

Bureiram faiiing fl!! to use water fsr äny
çsns€çulive live-year period from 1967 tc ihe
purchase by the Sweeneys."

Lavinal submitted additíonai evidence in suppqrt oí
*atar uss includirg *re following:

1) A Notiee of $later Right by Frank Kerstetter for
100 irches from Swauk Cra€k for the "Pawnee"
Placer Mine;
2) A titJananÇ Deed from Frank Kerstetler and
Wíllíam Burcham to Eva Kerstetter and Anna
Burcham dated September 1, 1915 showing a
convåyånce oi. inter al¡a, the Pawnee placer claim,
3i The mining patent from the L!.S. io Burchams
and Kerstetters date May 7, 1918.
4i PorrJons of an appraisal by l-amb Hanscn Lamb,
ciaieci Sepiembcr 23, i990, íor ihe Surcham ciaim
propêrty. This includes various materials regarding
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the history of mining, including the use of rvater
through ditches where po$$¡ble in the
Swauuliberty area.
5) Photographs and a newspâper ãdicte dâte.d
November 13, 1974 thåt ¡ncludês qurtes from Clíff
Burchâm ând pft)tographs trom his côfiectiltn Õn

various historica¡ events.

The evirJence ôt histclric u/âter use is sômewhal
ö¡rcumstântial" Howâvêr, when cûmidered ¡n tôtâlity,
adequâte to convince ?h€ courl ufatef was usêd frôm
Wiuiãms Creêk tÕr thð purpose ol min¡ng from when that
act¡vny was commênc€d f12l on thê propërty to tftê
curranl uso by Lavinal. Tho Burcharn fam¡ly was
êngâged in min¡ng at l6Ëtst trcm thê timê ol påtent ¡n
1918 (and sornofims boforo as is roquired und6r thB
mlnlng law to fecelve a pat€nt) lhrough lhe salê to
LavÍnal. Mr. Clitlord Burcham confirmed ths use ol water
on th€ propsrty prlor to s{rl6 to Lsvlnål and ref€rsncss
the 90.14 claim which asserts r right to divofi from
Wllllams Crs€lç Th€ uÊe ol WllllamÊ Cresk wouk hâve
been more likely in ths Ëårly lg00's a8 diversþne frcm
Swauk Creek would hsve be€n unllka¡y wlürout a pump.
Mrs. Mary Burke conlirm€d lhose uE€€ dating back ts
childhood visits with Mr. Burcham in the 1940's. Use sf
Willhrns Crsek continu€d until ths mid- 970s when
flumes failed and divercicns past the heliport ceased.
The Court finde that Williama Crerk water was used on
the Lavinal property lor mining pu.pas€s daling back to
at laast 1915. The us{ì from Williams Cre€k
discontinued about 1976 and a use from Swauk Cre€k
commenced, continuing to the presenl day.

Thåt brings the Courl to lhe lêgal itsue ol whether or not
thå Williåms Cråêk right for tho Låvinal prop€rty hå:¡
relinguished in ligm of lhê nonus€ ol that 8{rurcé and
po¡nt of divêßþn [r13] sincô åt leåst 1976. ¿içry
!)P."!-$,J-öA e$âblishes thât a right roverls to thô state if
thê ownor voluntårily lâil$ to use any portion of the right
tor 5 consecutive years. Ecologiy assens he Wìlliams
Creek rÍght has not Þs6n usod lor 25 cons€cutive years
and Ìhersfore has rellnqulslrsd and th€ us€ lrom Swauc
Creek ie an unauthorized cñange ¡n po¡nt of diversbn
and use from a dffferent sourcs that should be
terminated. Låvinâl counters, slating the fight has þe€n
exsrci$ed conlinuousfy during th{ ?ã-year period. âlbeit
lrom another source/point ol diversbn and this
continued use of water prevents the right trom
relinguishing. Both parties believa this to be a matter of
first impression in Washington and have supplied
cítations to decisions frorn sther states te suppsrt their
arguments. Considerable discussion transpired al the
hearing regarding the meaning cl Russall Smith v.

ïhis Court has heretofore made no decisions on the
guestion ot whelher a r¡ght re¡inqu¡shes ¡t water from a
different source at a different pornt of diversion (POD) is
utilized ¡n lieu ot the sôurce and POD where the right
was estabi¡shed. The court ånd Releree havê rout¡nêly
cântrmed rights '¡rhen the clrrrenl POD var¡ês sl¡ghily
from the locatkrn f14¡ of the Õriginål POD, but always
hom the samê Êôurcê. See e.g. Report of the Coun Re:
SubÞås¡n No. e3 dåted Januâry 31 , 2002. Thê right is
typically crnfirmêd at lhe originäl point of divêrsion. l{L
H€re, the divors¡on nÕw uË€ct by Lavinal from Swauk
Crê€k ¡s slrghtly upstream from where Williâms Oreêk
empl¡€s into Swauk Creok. The divorcion lrom Swâuk
Creek cån not, ând doss nol, utlllze lhÊ sams water as
r{or,lld othefwise havo boen usod at the williams Çfeck
dlversþn. l-low€vâr. Ìh€so two sourcss of water are ln
ño same general waterehod and Lavinal advisos that
no p{¡rty div€fts in ttìe soctlon b€tw€€n lhg swauk creek
peÍnt ol diver*ion and where Williame Creek empties
¡ilo Swauk. WlÞth€r a dtuêrslon from an altogetlìer
ditferenl. bul clCIEoly conneç1€d ssurce protects the
sritJißal dght will require an analysis of lhe relevant
statutes ard a review ol the decisians of other statss.

We start with lhe existing ca$e law. Lavinal and Ecology
cited sðverel caes6 in supporl but both 6eem to agrs€
that 8u¡:s *Jl-.9 ¡t"r i tþ, .y...W glp I fl aqct¡¡t ç:eg D a¡¡ !,, _.9.5 4. ?. ? a
1CI4 tÛr. ,þ9. 1988) is mosl useful, Th€ Court concurs
and notas bsth parl¡es urge it to folk¡w Ruslrell Snith.
The court held:

'The retolution ís by no meân.+ clear-cut,
l.¡€vêrth€l€gs. tyê côncludð thåt therê ¡g no
lorteitur* [f15] under QllS 54$-ç]g when a water
user usâs vråter lrom the ds6'gnâl6d source, and
Tor lhe destgnatsd purposès, bul from ân
unautlrorizsd Poo. for üê slatutory forfalture
period.'

Iho hoblng is broåd ênough to suppÕrt both Lâvinâl
and Ecology. On one hand, ñe court found forleiture did
not apply ev€n though watst had not beon divsrted frûm
the onginal POÐ. On the ot¡er, the holding is spêc¡f¡c to
a use lro$ the {tegagnategl sou.rçg but from an
unauthorized POD. However, the Russell $mith court
bas€d il$ dêc¡sion on four factors, which are more
helpful. Firsl, Oregon's water rlghts laws tteat "use,"
"þenellcial usê," ând 'point 0l diversion" âs distinct
concepts. Second, the forfeíture statute focused on
nusgu and "beneficial usg" without any reference to
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"point of diversion." Third, although olher Õregon
stahrles âddress unauthorized changes ¡n pôrnts of
diversion, nÕnê estabiished forfê{urê as the remedy,
Finally, under the Oregon scheme, the lâck tI fcrterture
tn such å scenario w¡ll not resuit in r\¡€¡ler right holder:'
engâg¡ng in unhridlec, and d¡sruptive changes irì pornts

of diversion. WÕuld thæe consrdårations be lhe Båmê:
1) undêt washinglon law: and ?) tî thê pd¡nt ô? divefsion
was môved tÕ f16l å d¡ftårenl 3Õurce? ll must ä¡so be
notêd RussÊll Srnith did invalve a chang€ from a spnng
to an intorm¡ttcnt stream.

Like OreEcn, Washington waler l¿w tr*als "use,"
"beng{icial uË€" and ''paint sl díversion,' as distinct
ccncepts. 8ç 9ç û3-êê,Õ slales ihe "right ts lhc use çf
water" râmains appurtenant to land and can be changed
if doing so will not çause a delrimçnl or ¡niury {o existing
rights" lhat sestion makes no mention al "sauree." ln
ihç nexi seíÌt€ÍìcË, thÊ siafutâ speci{ically permits lhe
change in point of diversion il sr¡ch a change çan be
made without detrirnent or injury. Thâ thind s¿ntence
slates "Befora any translar of such right to use $ratêr or
change of the point of diversion ol wål€r. .." The sarne
distinction is continued lhroughout the transfer statuta
and rnâke3 cleâr th€ transle¡ of ihe nght ló use ilrater !s

çlfierçnl (netr Ing çîöfrgrt rfr É)()rrn (Jr {Jrvttrsruil. rfrör
ånâlysis i3 of some åss¡stânre ard works ¿n Lavina¡'g
favor.

Slmilar lo Oregûn" the lortelturê sÎâtul€ eoncsfiirÍ¡t€s rn
"use" and "þanellciâl use" wilhoul any relerence lo
"æinf ot dlversion"" ACW 9{}. t,î. l 6ü dws appl-v ?a "lalny
pêrson €nttlåd to diveß sr withdraw wåtgrs, ...u

However, the ståtute sîåtss th€ rlght relinqulshes
þçcause flil th€ righl hold9l lails ts "benellcially use
all or any part of said righl.'' ln the csntext oË the

statutory provisíon, "all or any part of said righf refers to
¡L.. ,.,^.^- ---J -^¡ -¡L--- ^l^*^-¡^ -t rL^ ...,,¡--- -¡^L¡ ,...-Lurv waf€t dttv f tuÍ v(rgr qtgrrrgrrtù w¡ trrç wqtE, rry¡lr 5uçtt

as tha PÕD. This interpretation is coniírmsd by other
language in lhc sentence, which states 'said right ar
portion thereof shall reverl to lhe state, and the watÊrs

affected by said righi shall t¡ecome avaiiable for

appropriation." The Court would t¡e surprisad if Êcology
has any interest (or authoriÇ) over abandoned points of
diversion. No rnention is made of "source," The Court
finds frÇVl 9Ç.|4.t6,û lo be concerned with the
beneficial use ol water and nol the point of diversion or
õuur ug.

There !s no clear -ctatedlen! 'n 
the water eode that

. ¡--,^--...L^l-^!Íoñer(ure rü tflË itplrf(Jpilate p€fla¡ry iul ul¡dt¡Ú¡vi¡¿t'û
changes ¡n po¡nl of diversion or source. RCW 9O.g-

3.3ðt makes ilo such mention. Ccnversely, 8C\¡/

CÕ,Õ3.6&Õ aiiows Ëcology to assess civil penaities oi up
lö ûne hundred dollars per day for viôlations Õf RCW
90.03 The unautho*zed use Õl water that deprives
anûlher of therr right is a mrsrjemeånat crime. ¡'l{4¡
:j__!¿tl-gçl¿- Those rneasurês would åppeår to be the
approp{âte penaffy in the êvenl water is used wilhout
Ë.cology's âuthorization.

Which ['18! þrings up Ìhe ¡asl consideration. ånd a
conc€rn expressed by Ecology at lhe tim€ o{ hearing -

what prevents waier users lrom changing points of
diversíon wilfy-nilly withaul csnsideration of 4tW
9û.Ç.3..38A. Thç answer sesms to be the penally statutes
set farth above. See nCW 9t.03.,1tû and .600. The
Court recol¡ni¿es lhis may place a csnsiderable burden
on Êcolqy to ¡nonitcr and snlorce existing decrees and
perrnits. However, an interprelation of the statutss feads
to lhe çanclusion such enfsrcament is the way and the
íÐeåns lo cuitail unauthcrizad usss acd changes of
water - not a relinquishment proeaeding pursuant to
RCW S0 14 The legislatura could have mads forfeiture
a penalty along with tha other statutory provisions if it
wanted ä weter ight to be forfoited when a user
ehangas the point of divorsion without compliance wíth
,:.rcw ,{} qö 3.9,{l

The Court, afler cons¡denng thê rål€vant Washrngton
ståtutes. hûids that a tr/ater user, under thèse tâcts,

does not forfait a water right by changing lhç PûD to a
source *rlhin the $qrne cenerql watershed withoui
aulhorizalion so long as wåter has baen beneficially
used ¡n lhe åñÕunl aulhonzed. Cleârfy, â user cannot
eåtôblish å righl to thê nâw divêßion - iÌ on¡y prâvênts

the user lrom forleíling f19l å right tÕ the tawful
drveßion pdnt. That ¡s pårïculârfy lruô undar thss€
facts where a waler user provBs historic bsneticial uss
ând provides ån RCW 90.14 clatm rêflåfiing thât hietoric
use. For examnle. had Mr. Burcham and hia
prod€cossors uscd rüâtcr frcm Swauk Crûek h¡storically,
tnen switched the po¡nt 0f diversion to will¡ams créek
after 19't7, then filcd an RCw gç.14 claim indicâring me
s€urce ã3 wllliams crçêk, and lhen switched The PÛD
lo Swauk Crcek, the Court's dec¡sion may hâve boen
different. Furlher. a water user who does chooss lo take
üe law ¡n lheir hands in such a fash¡on may be subject
ta c¡vtl penatie$ and possible criminal prosecution for
the 'unaulhonzed use of water to which enother person

ìe entltled or lhe w¡lltul or negligênt waËte çf water tg th€
detrirnsnt sf another."

The Court tinds that a right ìo Will¡ams Creek was
perf€clsd by Lavinal's predecessor and was not
relinquished when an unau{horized change in point of
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diversion was ¡nitiated. BgËg4lSlnilbj Van Tassell fleaj
F;l aleÅ L y eSIeçt,{,-q. v . Ç ¡ly o,L Ê h e v e ¡ l!]e, 54. E ijd 9Q 6
iWW-:93!¿ Althôugh the decision tn S!Å!e-y-fÅtîJtg"
7gL-eki l?t íN-!L }:l!;tt rs conlrary. ¡ts rasotutbn
åppðår:ì to be rêach€d under a different statutory
scheme See :d- At_Z?$ {"An unâuthorízect chanEe in
wêll locat¡ôn rs a misdemÊânôr, ¿rnd il Ìhê owner ...

changed ræl rhe locat¡on ol h¡s rvÊll after Augu6t 2"!,
1931 , withcut following thê statutôry procedure, and
thêrêafter arrigat€d lrôm lhe nêw wetl tar four
consocutivs ysârs, it resulted in a lsgal forfeiture of his
watâr right. lrrigaüñg trom an unâuthoized wetl must"
insofâr as forfeiture is conscrnod, bê cons¡rþrcd
tantamrunt to not tfrigatlng aÎ alr).

A water right will be quantified beloru. From its
pleadings, Lavinal clearly underslands thåt it mssl
comply with fiÇ!!--{C:.i!!,38? priar to kansferring lhe
point ol diversion to Swauk Craak. Furthermore. unless
or until that change is accomplished, Lavinal ¡s

ORDEREO to discontinue ths us€ ol wåtËr frorn Swauk
Creek.

Tha Court has quantified a right that dif{ers from what
Lavinal requasted in two ways. First, the priority date is
Juns 6, 1886, which is consistanl with tl"re dats J.C Pike
filed a watçr right claim from fì/illiams Cr6€k. Sacond,
lhe Court hâs mÕdlfied lhe place ot use ùo mâke it
consistenl with the RCW 90.14 claim filed by Mr.
Burcham. The foilnwing nght shall be inserted ât pag€
113, line 1 ot the Schedule ol Ëlights set forth in the
Second Supplemental Report.

r-tt5üa ta mb¡e!

o, gemaãp-äo¡trcta¡m Nos. læor, tæoel

Mr. Bernard Knoll liled a numÞer of €xc€ptions lo tñ€
second supplemental R€port and te$tlf¡ed al the August
8, 2002 neâring. Mr, Knoll uÎ¡lizes three ditches, refened
lo as the "USFS" Dilch, Dllch "4" and Dttch "8" and
presented his exceptions in that fashion. The Court will
use the game format below. The bulk of ths excêptions
psrlain to the "USF$" Dilch, The Court ruled on many of
the exceplions at the time of hearíng and took four
under advisemsnt. Th€ oral rulings will be $ummarized
and ån analysis provided for the four malters laken
under advisement.

t. USFS (Kirsch-Pettigrew) Ditch

Mr. Knoll asked for the USFS ditch to be renamed the
Kirsch-Pettigrew Ditch. Thøre being no objection, the

Court GRANTED the exception. Second, Mr. Knoll
inelirated the point of diversion ¡s ,lust âhove the
confluence of Cougar Guich and Williams Creeks. f22l
There being nû ôb¡ectton, the Cûurl GRANTED the
excèpliôn. RP at p. 78.

Mr. Knoll rnrlially believed the Referee hael incorrectly
quantifkd thê convêyånc¿ llow pcrtion of the right
dunng the non-iniqation seãscln ânr, the Referee hacl

rêcomlnend¿d tÕÕ greåt ôf å wåter nght. Flowever, after
d¡scusson al the hear¡ng. Mr. Kncll sêemêd tó
und6€tånd the rationale behind thê Fleferee's
recorlrrnondalton and appeared to withdrâw his
excaption. RP at p. 7S. To tho êxtsnt Mr. Knoll d¡d nÕt

wlhdraw hís êxception asl{ng the right be rêduc6d, thê
Court DENIES tl¡e oxcopiion. Tho ¡nötanfaneous, non-
lnlgåtlon s€ason rlght snâll remåln 0.40 ofs âs
rocornmonded by t¡e Retõroç ¡n the Supp¡omental
Råport ât page 140" bog¡nning a¡ ilne 51/2.

Mr. Knoll alÊo asssrts a right for domo8tic u8e lrom
KirscruPs$gr€w dfich. The Referee denled ths claim for
a wãlor righl as no svidsncc was submiüed showing
watsr hâd b€gn dtv€fted lrom wlliam€ cr€6k for
dornest¡c supply on the Bernard Knoll grqp€rty Ses
Seco{ìd Supdementa¡ Repor! at 67 {€mphaels ln
odginal). Considsreble testimony was supplied by Mr.
lkroll based on infsrmation he obtained from Mr.
Petlþrew, a lorg-time resident of the area. That
teslinrcny was, ir lall general, very difficult to follcw.
However, lhe Court inlerprete the fastc to be as follows.

ln the early 1930's, Mr. Fettiqrew, moved onto the
progty now swrìsd þy Mr. Knollta engago in a mining
çperation. F{e lived on thaÌ property for some time

{unspecified in the record} and then moved to a parcel
immediately south ol the south boundary line ol Mr.
Knoll's properfy. While he lived on the Knoll property, he
rnay have lived in a trailer, tent or parhaps constructed a
cabin based on rêmnants of footings discovered by Mr.
Knoll. While living on ths Knoll prop€dy, Mr. Pettigrew
may havc usod water directly from Williams Creek for
domestic purposes. This would have occuned through
dippirç wate¡ with buclcets. After Mr. Petligrew moved to
the ârêe south of Mr. Knoll, hê proceeded to usê wâter
hom Ditch B {discussed below} and the use on the Knoll
prûperty was discontinued until Mr. Knoll acquired it.

There is little or no evidence regarding when Mr.
Pettigrew made his move to the soulh. Since Mr. Knoll
has r¡ot produced a pennit or certificate, in orde¡ for the
Court to cont¡rm a right based on the npâriân doctrine,
the use must hâve been in¡tiated by December 31,
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1 932. See Qe-paú me&_si _Et!j!sg.y y^_8þ.bÊ:L!$ê_W.t¿4

€Eç-,{t4_2¿{t 1{}71,,1J98å)- However, f24l the

activ¡tiês ot Mr. Pettigrew at that t¡me arÊ tairty skêtchy.
Further, il wâter was in façt used, ¡t ì¡ras done wilh a

buöket thrôugh a dipping proress, which, un¡¡ke a ditch,
wÕuld leâve nô recorrl ând wôuld nût c,ônstitite ä

divêrsion. Êaihêr the êvidencê t6nds to show Mr.

Pettigrêw môved his residence south 0t the Knöll
property dåting back iilo the t92o's ôr 193o's. Ihê
test¡rnony of Jâck K¡rsch, '#hÕ worked lor Penqrew
bog¡nning ¡n abouf 1928, is inslructive. Hê indicåtca Mr.

Petligrew ðlways had â ditch runnang to his ñous€ tn

order tû utilize Williarrs Cro€k wat6r. Ses March 12,

1997 Report of ProceÈdhgs at 94. Ihat evid€ncê ls

cons¡stent w¡th Mr. Knoll's charactorizållon ol tcator us*
on lhð property soulh of üe KnÕlt prop€rty, whlch tE

serviccd by Sitch B. Mr. Kirsch makes nÕ mçntían cl tho

s€trJp descrlbed þy Mr. Knoll and tfi€ hltlation and

cc;-¡linued developi"aant o? a walpr iight cn thË Knoil
property. The Court concludes lhat any dom€€tlc st¡pply
water right that mey hsve b€en dsvelopod by Mr.
Pettigrew was extrsmaly limited and was abandaned
when Mr. Pettigrew moved hic residsnce south sf the
Knofl Br0perty,

Îl'ra ñor¡* l'ìtrÀlltrQ lilr ldnnlltc rsrræt fnr ¡ dnrccfirv tvï'Yvr

w*ter righl kom f'2l[ Williams Çreek. The Court
genarally agreee with Refers€'s lindinge in the Second
Supplemental Report. The evidence o{ hislsric use çf
water on the Knolf prop€rty ís simply ina¡Jequale to

confírm a waler right.

Mr. Knoll requested conTirmation of a quantity of walçr
for eonveyance loss for lhe Williams Cresk diversbn in
the amount of 1.57 cls. Êeferee Ctausing iecpmmench
a weter righi for irrigaiion of 3 acres but lacked eviderce
io esiablish a quaniíty íar conv€yarËå loss.

Supplemental Report ol Referes et 85. Mr. Knoll, an

enginaer, diverted water intû a pipe and lhan ran the
water into the ditch and calculated lhe quanti$ basod
upon that diversion to þe 1.91 cfs wilh 1.58 cls required
lor conveyance. Ecology toÕk í'Õ exceptiên tÕ the
quantity. RP at 96

Thê Côurt conlirms e water right for cÕnvÊyânce lûss
and MODIFIES the right set forth at page '140 as
tÕllows" At line 6, the Ouantity seclion shall read "0.30
cfs; 30 acre-feet per year for irrigatbn. 1 acre-foot
a¡rnçr r¡anfiq¡alrr far et1ìêk vYålôf àñ.1 1 4a CÍS t{Jf

conveyance watðr May 1 lhroügh Sêptåmbêr Sl snd
0.30 cfs; 1 âcre-foot consumptMely for slock wâter lrom
Octob¿r I through April 30."

200? Wash. Super, LEXIS f , "23

Mr. Knoll also asked that a mining use be ['26j
cr:nfirmecl ¡n relation to thas dilch. However. Mr Kñoll's
prêdêcessor tarled tû ctaim thal usê ûn the RCW 90.14
clå¡m appurtenanl tô fhe property -WRC No 0971 75.

S¡milarlr lhe tourt's ru¡íng in regârd tÕ Mary Ë. Shelton,
Clâ¡m Nô, il0519, la¡lure tô include that use on thê cläim
form results in relinquishmênt ôt any fight for lhat use.

The excêptiön is DEN¡ÊD.

Mr. Knoll åßo åsked the Court to d¡recû Ëcology to
rnclude on eåch ceflificåte a statemeil tñat watef may
be used ¡n thê event of a fire emðrgency. Water måy bê

us€d lor lirÊ suppress¡on pursuanf to lhê stipulation
antorod on Ðocember 12, '1996. See Document No.

1æ81 " Howev6r, ttrê Court doês not believe ners ls âny
gain ¡n putting such a statomðnt on every cortif¡cats and
thereforç tËNlÊS thê txcepllon.

2. Ðtch A

Mr. K¡oll îiled twCI exceptione es lo Ditch A. He first
askod ths Court ts conl¡rm å rlght to convêyancs loss
thal results from the ditch running thnugh his neighbor's
prr:p,erty. Because pf ìhat $ðBgågs, a subirrigated
wetlard has develcped. The Court DËN|E0 that
--^^--r:-- ,-¡ .L-- L^---;-- ?L^-^ l^ -- ¡:.,^-!^- ^, .-,^¡^-ttÀçttPlrurr {ll urÈ r1|,.Í[tu. t ¡F lv rù r¡v urvEr¡rvrr v! wqlt3l

as required by the prior appropriation doctrine and
Washíngton state law. Ses \CW99,Q3.'J?A; Eælpy v.

Gr¿ eå t?t Wn,2d 4s9, 466, 852 P. 2d 1044 {1993).
Further, te grant a nght l'27l in this inslance could
require lhe neighbors tn run water through a leaky ditch
whan lhey might otherwis6 dåc¡ds to maks ¡i mora
etficisnt, which would, in effe¿{, resull in a waste of
walar.

Mr. Knoll also exceoted to the Releråe's dsnial c,{ a
diversionary stock ryatar right from Ditch A. The Referê€
found that Fred Knoll divsrtd from Ditch "A' ûr thê
rnuskral pcnd iust wcst of Ditch nA.u lVatcr flows
unim@ed across â narrow part ol Bernard Knoll's
property Stock drink from lhis water courÊe yeår
around. The queslion raised is whether this water
coursê regults kom å man-made rliversion ôr whêther
il's nâÎurål ând conveys eithêr return flow or spring
rilåter.

Ihe facts ¿ile not clear - the þest lhe Court can
deleñ1¡ne is â davërsiônary pnrcess trånspires thâl puts
water ¡ntô ryhåt wås likely å natural chânnel- Fred Knoll
,.ÃA- .hA 

^hâÁaÀl 
l^r ;Á^^)i^^ âê /i/ h,^ ÂrÁ¡êñaÀê^rêu5çJ rr rE .vr ¡{ r ¡vairur I FJ urq r r¡J Pr çscûedrur .,

psr the testrmony ol Jacob Krrsch, if water was useci ior
inigation n is reasÕnable tÕ ænclude the predecêssors
to ths Knolls were using thå channôl for stock watêr,
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Thus, ihe Court conli¡ms a diversionary right from Ditch
"4" for stock water ¡n the amounf of 0.01 cfs, 1 acre-foot
per yeff on a yêar åround basis ['28J with a December
1, 1894 priÕrity dâte (c,ate of Big NuggeJ palent), The
following r¡ght shall be inserted ât l¡nê 1, påge 128 ôf the
Supplemental Report.

t-r
l¿¿JGü ta täb¡ëJ

3, Ðitch B

Mr. Knoll €xc€pted lo the Referee's recomm€ndailon of
a water right from Ditch B fcr irrigation of I acre, slating
he utillzes pumps to lrrigats me A acres rather fian Ë€
dilch. The Court DENIED thie exception rn the þa6i5
that no historical us6 of ths water on the addltional acre
was dernonstrated and wsuld b€ unlikely sirtce the land
at issue lies above the ditch and a pump nçcessary for
írrigalion.

e. Firqt Çreek lryater þserq Assqciat(qn {Claim Nq,
0çç48¡

First Cre€k Waler Uesrs As¡ociatbn {Firsl Craeki filed
two [*291 excepiions lo lhe Referee's recommsndalbn
as set forth in the Second Supplamental Reporf. Tt"e
first exception is somawhat general in natura and
ettempts to establish that First Creek sharehoHer¡ have
been using watcr on 640 acras in thc sarvice arsa ginca

sôme lime in lhe 1920's. The Releree on¡y
¡ecommended a right for 350.5 acras. Thc basis lor that
ôxceptión ¡s generally legal in natura and no n¿w laclual
mâteriå¡ rffås $upplied. Thc seeond exception p€rlårns to
the wâter duty åppröpnáte lor the âcreage
rêcÕmmôndêd by thê Flðtereê åB hâvtng rtÉlhts. ln
support, Firsl Cre€k filêd the DeclarâÎnn of Richard
Bain datåd Måy 30, 2002, Mr. Bå¡n â¡so provrded

leslimony at the August 8,2t02 hearing as d¡d Mr. J. p.

Roan.

1, Aareage Exceptloa

Firsú Cre€k êxcepts to the Releree's recûmmendâlion
lhat a right be confirrned for the irigaion of 35O.S0
acres and as$erts that ô40 acrss are irigated eonsistent
with the place of use sêt foñh in the RCW 90.14 claim.
First Creek offers a variety of argumenls distill€d as
follows. First Creek Í¡sserts the Refer€e utilized a too-
strict interpretatisn of 8çW,&,ç_3,89ç, S€cord, it
concludes that a confusing. "hÍl or miss chain ol títle
r€cord," shsuld be ignored and a right f3OI confinned
because olher, unspecifiçd ownership documents show
waler has been used on 640 acres in the First Creek

water service a¡ea. Third, it asks the Cou¡-t to recognize
rìo olher party has assefed a r¡ght tc the water the
Êeferee did nct rêcommend. Fûurth, First Creek
believes the testimony by .lâck Wh¡te estahtished thât
as far as he coufd remembêr, al! of the wâter clåimed
horfl lhe First Creek d¡tch ü.âs âpplied to the First Oreek
service area. Fi{îh, tha praamble to the water côdê
{9O.O3.310) âtates the provisions of RCW 9û.03 et seq.
shÕu6 not âffect "êxistíng nghts." S¡xth, the Court
shouid not penalize First Creek s¡mply because tt has
not boðn tho subjocl of any documontcd historical
mnlfove$¡y, which could have supptied the necessary
hisloncal inlormation to conlirm a right. Similarly, tho
Court shculd recogn¡ze that many tlilê transfers w€re
ôflçGted in the ârea historically without being rocorded
and lh€ ì'vâlsr ñghts ¡n questlon may well have þeen so
conveyed. Seventh, tq the exl€nt the nator righte wero
nol convêyod tc ñê owners of lands on whlch the wat6r
is rìow ussd, lhen thoee rights ursrg adversoly
poss€es€d ln llght ol six dscades of contlnuous use.
Most, if not all of ['311 lhese argurnents wsre
addrEssed by lhe Referee h the Ssc.ond Supplemental
Repqrt.

ln regard to lhis exception, First Creeh has not taken
isçue with eny of û|€ facts found by the Referee and has
supplled no new factual malerial lo eontradicl the
Re{er€e's analysís. Therefore, the Caurt believes it
would only conluse the record and lhís decision to
restete the fects as set forth in the Reteree's reporls.
The Court rsfers to pages 80-81 of Report of Releree
dated March 25, '1996; pages 25-42 ol Supplemental
Raport dared July 6, 1998 and pages 17-81 and
Appandix A of the Second Supplemental Report dated
March 20. 20O2. Obviously, lhe Raferae analyzed the
Firsl Cres& claim in great datail, utilizing over 80 pages
to intÊrpral arxC synthesiza hundreds ol exhibits. The
Court will reslate only the facts and analysis that affect
th's d€cisbn.

Generally, First Creek asks tha Court to confirm water
nghls lor th€ Wold ownêrship of the original Wotd-
Munson Ditch. The Wold-Munson Oitch prwides the
bâsis lor Firl Creek' s claim ând håd it3 genests tn

Nolices of Appropriation of Water Appropriation and
Att¡dåvds ol Wâtér liled by Alêx Munson ând Peter Wold
bêtrvêen 1881 ând 1890. The Refêrsê
recômmcnded f32l â nâler right for much of the
Munson 1/2 ¡nler€st. The Referee ålso rêviêwsd th€
record tö träoe the ôwnersh¡p of Wold's 1/2 interesl and
wâs unâþle to confirm water rights. Specifically, r¿ú¡th the
evid€nc€ before him. the Referee concluded as follows.
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As far as the Referee can deiermine, due to lack of
compl¡ance with the change procedures ¡n ilülly
9ç.r-:,!.a!g{,), the Wold water nghl is slrll âppurtenant
to the Robinson lând descnbed ¿n tE - 35?, lancj

nôl served by FCWUA" The Referee dec¡inês to
recommencj cônlirmålion of any wâter right bâsed
on Thð iormer Peter Wold undivid¿d one.half
tnterest in the wold-Munson oitch and Fifãt Çreêk
wâtar righti due to låck ôf evldênce of þeneliciat
use ôf lhe wãlêr, quantilicailon and chðin of lrlle
quosl¡ons. Soeond Supplomentãl Êeport at 32.

The Rêfereâ successfully lrâced lhê Pê?er Wold
componcnt of lho wâtor right lhrough 1916. As of thal
dat6, h€ dêterm¡nêd. lhê wat6r righl tras âppuflênant lc
tho N1¡2 0f s€ction I, N1l2 0f Secl¡on I, Eì/28112
olsection4 and thê Nw1l4 0l s¿ction 3, Ail ¡n 1. 18 N,

R. ls E.w.M,; also the sEll4 0f section it¡t and thc
WyaSWu4 ot Ssctlon 34, T" 19 N., F. !e E.W.M, Thal
finding was based on a rcview of the County Watet
Commlssloner* [-3il1 Schsdul€ ol Firsl Creek Water
Rights {DË - 357}" Thp Court has reviewsd SË - l.
Ecology's map d€picting wh€re r.lrater is curontly us€d,
and Rone of the land identiliod in ihe Water
Cs¡nmissioüer's Schedule is nclw b€ing irrigated liy First

^- -L ?l.â ¡^..¿ ---^^- r¡,i.t '3iô ðal¡.n¡,- ,;ñ.¡iñâ r¡rârv¡g€^. | ¡tv vvg!t egr9v9 wr&t tt19 r lvrgtgP ð ,rrrstt¡v ¡!¡sr

as of Juna 30, 1916, lhis land was the $ace al use of
the enlire Puter Wold carnpontnt r:l tho Wsid-Munson
Right. At lhat time, lhe land äpp€ars tc have þeen
cwned by W.W. Êobinson. dlthough Mr. Røbinso¡r

recorded instruments conveying watgr to other parlies,
there was no evidenca the *alør was aciually used by
ihose partíes. Fur{her, even if ìherc *ere s{¡ch Êvidånct,
lhere is nr: proof of ryhal land was inigaied. The best
evidence of use and ownarship was ÐE - 357, the Water
Commissionar's Schedule. First traek provides no

analysis nor dces it poinl to anylhing in the record to

cû¡¡nter ìhal conclusion. fhe flefarae was conect tô
fóllôw lhål triãl ånd lhe tou¡t will dc liker¡ísa, Ihus,
atthough lhere was some conveyance of the rnterest rn

lhe Wold component ol the wâter nghl prior to 1917, the

record shows the righl as of June 30, 1916 ¡vas

âppurtenânl to ánd håd been beneflcially u$âd on lhe
lands ['341 sêl lorth åþôve.

The 1917 Wâter Codê was passed through bölh hou"ses

by March 7 and signed by the GovemÕr on March 14,

1917 See Session Lâws ôt lhe Stâte ot Wåshinglon
19'l l, pâge 4Éi8. According to ii1€ cxplanatory preceding
the Session Låws, the nÕn-emergency larvs took ef{êc't
!¡ ¡ne A 1al 7 c¡fl ¡iavq aftar tha laniclnh rrc'c

adiÕurnment. section 39 of thë 1917 wâtêr code stales:

fhe righi to the use ol water wh¡ch has been
âppl¡ed to â benef¡c¡âl use in the sfate shall be ancl

remain appurtenant to the iand or placê upôn wh¡ch
the sarne ¡s usedr Provi<led, h1wever, That saicl

nght måy be transfenad to anÕtlìer or to others ånd
hecf¡me âpprrtlenânt t.r âny ôther lând or place of
üse wrthcuf lcss oT priority of r'ght lheratofore
êslabiished it such cnânge can be made wrlhout
detnment or rnlury to existing righls ..Before any
transfêr ôt âuch nght tô use ï/âter or change Õf the
poant ûf d¡vers¡on of wator or changa of purpose tf
u€6 can be nñadê. any person having ân Interesl in

the trånsier or changc, shsll f¡la a writtcn
âppllcatlon rherefoildith the state hydraullc
êngincer, and 6a¡d application shal not be grantsd
until nrllË€ of lh€ hsaring upon said appllcation
shall bc publíshed shall bç published ['351 as
provfdåd In sgction a0 of th's act. Sêe 1917 S€sslon
LAIYS ar {OÐ.

ïhis statule ìs nsw cûd¡fied at &CW 94.üþ,3_8.ð and the
ralavant portion has remainêd unchanged with the
exception the State l'lydraulic Engineer has bê€n
changed to Dapartment and SectÍon 20 codifiad at as
ttt,:l{ !{ Q!} l:rJO Therelore, between June 30, 1916 and

*:-Lr- 
-:-L¡ 

L-- -^Jufre :}1 !vl t¡ d lraltü¡Ë'f Ql l;re wal{'r r¡gtlll' rrr¡vrrr f rávB

Õccurred hom the W.W. Robin3on prÕperty set torlh
above tc lhc lands cunenlly ¡cigåtêd by First Creek
wilhout !Õllowing the requirements ol that Code F¡rst

Cr6Êk toak no 8{.ich exceptlon nor d¡d rt supply any such
evrdence such å transler æcurred, Consistent with the
!4''r. âny 4hançê ,rtler June 6. -19-1 7 wôltd only oceur
t"frrouoh fle proõ€se set forth abovs. Lacking any
evrdence !o tñe cöntrary, lhå Courl concludðs thå Wold
nght remâinêd appurtsnant to the land identified above
ûwnod by W. W. Robinsôn"

Tuming to Firsl Cre€k'É argurncnß. ws star? with the
asscrr¡on 7Cy¿912.ü3.;!øÊ was âpplied too srrictty by rhê
Ref€rðð. The Court disagrees - the Releree hâs
interpreted/applied tho provisions of tho trânstêr statut€
exãc{ty as ilrltten. Since June 6, 1917, íl has bêen the
unintofrupled ¡ûw ot lhi$ stale thal waler right$ remain
appurtenant lo the lands ['361 on whlch they have been
benef¡cially used. gçw-.}!tß&ãgg. The only merhod for
changing the place of use, the point of dlversion and
mann€r of usa is through applícation to Ecology and the
concomitail opportrJnity for inguiry as to in¡ury or
d€tnment to existing nghts provrded, including the
necessar-v noiice. Any dsubt aboul the strictness of this

.^É^.,^,{ ì^ t flÊE ..,}r^^ rta^ ê, '-.^-^ 1^^. ,*ùiatglg wqù tvl¡igYgv rlr rvvw wrr9rr u19 uvl¿rsrrr9 vvsr!

deckjed Ðepe$reql:;l ÊçpþCy_J-AþÊe.!1,3 3ê_ Wt ÅÉ
686, ô94 F.zd 1t7i . Âi issue was a historic sawmill use
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between the earty 1920's and the early 1950's lollowed
by an irr¡gat¡crn üse for a s¡mi¡ar quant¡ty The waler u-îer
sought confirmat¡Õn Õf å quanlity Õt weter commens¡râtê
with the amount drverteci for log wâshing" Ihe Abbott
Court re¡ectêd thåt argument ând stated the following.

S¡ncê 19',17, however, by statute change$ in use
must first be approved by the supervisor of watEr
resources. ln lhls case. a changg in use from log
washing to irrigalion shor¡ld be allow€d only if an
application to ds so was filed with and apprcved by
the supervisor ol watsr rasourcos. Neithsr Fuher
nor Fliddle appsars ts have soughl agproval for lhe
change in use. ,4L¡t¡ctf *1 696.

RÇW 9A.Õ3.ë8û makes clear changes rn placæ ol use
arê trealed identical tÕ chang€s in månn4r ol us€. This
Court waulcl be remiss to ignore f34 the hdding ín
Abbçq ås well âå lhê unmistôkåble provisons ot 8çg
9U 0:7.3rt0.

ïhe cocond årgumBnt d6âl$ with t¡ê chaln ot t*ta vls-a-
vis ûthêr documents å¡legâdly cvidenong lâases ând
contâining ref6rêncås rêgardang obligåtions b ¡rigtatê"
Thero is no quostion that l€ga¡ documsils arê in fiø
record showing Îñôt wat6r rights wero iranslåÍrod to
lånds nöw irrigatêd by First Cr€€k. This tact. holêv€r,
only oxac€rbat€s lhs lack of cômpliance wth 891ry
g.a.ç;¿.Ågt). Furrhef. Fir$ cfð61 do€$ not indbare whbh
documsnts it be¡icves provid€ thal proot and how thoso
recordS cônnoct own€r$hlp lrom 1916. Tho recofd
suppli€d by F¡rst Cteok ¡s so vast, constilut¡ng over 15C

documsnts, th€ Holêre€ wâe sompe¡þd to composg ån
exnibit table, to the cour!'s knowle{tgo thê finit and onty
of lts klnd in the SuÞbssin gathway, ff Ftrst Cre€k
beliEved it had a tegal inetrument or Ë¡ny sther proof
showlng the ben€ficlal use snd Faneler of walsr to
prop€rry within their servica area in or ebout t917, it
should have pointed that exhibit out. A waler user
maintains the burden ol proving ths €xistencs of a water
nghl U¿tite_d ê-tAleç- "u,Ål¡lAtLaø ís. ?tçL, !24 f.9pBp
818 {1954) rav'd on other grounds Unit€d Slqlss v,
Ahlanum nrr, Ø¡-l-_âQê t-êd A4 l?Jtt.Çu:,_ î-g_5É).

lronically, it is not a legal document that provides the
basis [*3EI for lhe Fleferöe's conclusisn that lhe place
of use in '1916 was Robinson's prop€rty . tl¡e Refere€
relied on the Waler Commissioner's Schedule for that
determination.

Further, the wananty deeds supplied by First Creek
show that as late as the 1940's, portions of the WoH
and Munson water rights were being purchased by First
Creak mambers, lndaad, some of the First Creek area

that is now alleged to have an appurtenant water right
ìrvas owned by the ra¡lfoad well ¡nto the 1930,s,
ïhereforê, it is nût necessarily the lêct( of chäiil of tifle
thål cåuses Firsl Creek's cla¡m tô fãi¡ in some respects
but the presence ôf some deeds that make the history
d¡fficult tô ¡nterprêt in the manner it âdvôcâtes,

Third, First Creek atternpts to c€nvincs the Court that
since no other party has åsserted a right based on ihe
Wold portion of the Wsld-Munson Ditch, then First
Creek's claim must be valid. The Court is not
persuaded. The record oi thie adiudication is replete
with refercrrce to nqtices of water righl that were never
psrfecl€d. lndeed, such is lhe very point of conducting
an adiudlcation 4o allqw a us€r to demqnslrate such
claims to water rights are valid. A right can be þased
solely on proof of histsric P39l and continuous
benelicial use ard cornpliance with state requirements
such as 8ÇW 90,14.84r, 8Ç.w e.q-.p3'3-gA, sû,8ê"2_98
and 8QU|99-çê.3AA

First Creek's fourth argument concerns lha tastimony of
Jack White (now deceased) that watar had bçen us€d
on Firsl Creek lands ¡ince lhe 1920's. That statement is
tachnkxlly cor€cl but somewhat ovsrbroad. The
testimony ol Jack tÂlhite was taken by the Refere€ on
Novambor n, 1591. Mr. White testifiad his father
purchå3ed lând in the Fißt Orêek serv¡ce area in '! 929
and lhat ha worked lor his father from then until 1936
when he purchased lhe farm, He teslitied thât Fir$t
Creek water v¡a Ìho Wold-Munson ditch had been used
on thål tarm s¡nce its purchasa in 1929 ând thål there
hâd bÊån no chângê in rdâlår us¿ pratltcês on the Jåck
Whlte prûpcrty for 50 yêsß, thê eårly 194{,'s. Mr ìrl¡hite
did not provid6 téstimony r6gsrding uses by Õthêr Fißt
Creok water userg.

Even if the Coun tnterprôtêd tha tætimÕny âs First
Creëk suggests, that does not negate a claimânl's
obligalron to dêmônstrate th€ âás,s öf the ñght to ueÌê

the rvåter ü Bç.yy.-X),ú-J,.J8.û, Fkst Creek hâs cho8en to
rely on lhe notices o{ water right filed by Wold ând
Munson as the basis of itB waler right. Fírst Creek lands
afs nol riparian to thê wâter source. [.40] Thê claimânt
must show hsw lhe watêr rloht (if it ls ulflmately
pertected) represented by that notice became
appurtenant t0 the lands in questlon, psrtlculãrly when
the record Sho,'ffs the right in question wa$ perfected
and appurtenant to lands not owned þy the claimqnt.
Ths Refsrse sr.lccessfully trac€d ths water right to W.
W. Robinson as of June 30, 1916. The right remains
appurtenant to lh6e lands. Those lands are not
presently inigated by Firsl Creek. That water in general
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was used on the property ai some poini in lhe laie
192t's cloes nol negate First üreek's Õb¡igat¡on ta show
hôw the specrtic nght rn quêstron b€came appurtênant
to that prûperty Atler June 6, 1917, the waier cûrJe's

iransier provision made the åppropriatê rÊsource
âgency a necessân/ pârty lÕ tfial lrânsler.

Fitth, th€ prsambl€ to the water code {90,03.ûtOi c¡ates
the provlsions ot RCW 9O.t3 et seg. should nor affec{
"existing rights." That provision ie very general and
applies primarily lo the appropriaticn qf water. The Caurt
does noi raad the Rsferee's analysis to dispute lhe
appropriatiqn o{ lhe water right predating {he water
code. Nor does it app€ar ls dispute any transfers that
oççurred prior to lhe enactment of the f41t water code.
Rather, it was the transfer of the righl subsequent ts th€
pa$sag€ sl the 1917 Waler Code thal has created lhe
probfsm. 8ç.W-W-13-AÊ9" simply serues to make th€
waler right appurtenant to the land upcn whieh rt had
besn b€neficially used and lhat no fulure transfers could
occur without an examínation by th* ståte as to whether
they interlera with existing rights Abbctt also makes
clsar that RÇW *jry 38fJ applies tc changes even
when thc initial uses predated its adoption.

First eË€k alss asks the Court to not penaliza it srmply
båcaus€ rt hås not þeen the sub¡ea of any ciocumentaei

hisloncal controveßy, which could have lupplied ttæ
necessary historical rniormalion ts eonlirm a nght.
Conlrnry, to First C¡eek's pos¡tion, lhe Woid-Munllôn
nght was the sub¡ect ol eonlroversy, resullrng rn several
cÕurt decreês that assistêd in delerm¡nrng lhe extenl oi
the rightc ând lånds lÕ which it wâs sppljdênsm.
Simrlarly, First Creek suggests llte CûrJrt shoulct

recognizê thôt måny titlè Îrånsfôfs wôrs êllâctêd !n ñe
areå hisloiically wrthÕut Ðeifig recordsd and ihe water
ngnts rn questron may håvê been sÕ conveyed. As thrs

çour! hã$ previously noted, lhe elâimant !c a waler righ!
bêars the burden Õt supplying f44 thê ovidencê to
support the confirmâtion ol a right, The Court must hâve
an evidenliary bas¡s lo support confirmation of å righl.

Finally, F¡rst Creek ârgues the Referee shoutd have
ãcceptcd il$ adverse possession â€ument ând
conflrmed water rights to Flrst Creek on that basis. Thc
Releree w€nt To some lenglh in tho firsl Suppicmsnle¡
Reporl to document h¡s concems wiü'ì lhe adverse
possë$sion clâ¡m. First Creek apparently supplied nû
ãdd¡iirnai informatian ûr âilal'/ois afier the $upplemen!ât
Report end the Rsferss made no additisnal fíndings
other then lo note lhe active rÍa¡er market in lhe area,
as reflected by the plethora of de€ds in fhe record.
According!1,, il appears thåt afiy ehanges in the water

rghi's piace of use were bargained for and not obtained
through the use ot adverse possession. Supplemental
Report at 50. W¡th thâÎ âddiliôn the Côurt will exarìltne
the Supplernental Report ¡c determtne lhe Referee's
rãtrônåle for denyrng the adrerse pÕsscssiÕn argument.

Ihe Fleteree $aterl the adverse possesston theory
fârled pnmåríly for lack of evidence. Si:pplemenlal
Flefrorl ål 4Ð He noted prescnptive righls are nôl
favored by the lsw änd lhe burden of proving the
exls.tence ot a prsscriptivê f/$l rlgm is plaêed upon the
one who ll,ould b€nelil. Further" the use must bê ôpen,
nÕtonous, exclusrve. ho$ile ånd conl¡nutus. lt muËt
deprivo thê owner of his right lo use ths walor ând
câuss dåma0e. The Referae cöncludêd Fírst Creek had
not provided flny ovidsnce to show it acquired the right
througn adv€rse poss€ssion, or that the usê was open.
notonous, sx6lu5ive, and hostile or thaÌ it dsprivcd tho
lândtwn€r of h¡Ê watsr and câussd dåmags. There was
no record as tç what lands or ownsrs First Creek acted
aqiåinst, whethor such entlil€s had knowladge of that
ugå ard that the us€ wa6 uninternipted.

Even if the Court acceptad the adverse possession
erg¿-¡rnänl, lha failuro to ecrnply with å{l!U.,9-ü t}-Q.3.q!)

remains a barríer unless that advgrse possession was
accompiisheci prior io i9j7. inciesd, in iighi oi ihe
pa$sågê ot that statutê âlong with thê rest ot the
provrsions in RCW 90.03 and 9O 14, this Court seriously
qu¿sl¡Õn3 whèlher a tvåter righl eån be ìhe subiect ût
adverse possess¡on {o {fie extenl the adverse use is
rnitiåtêd atier 1917 This resull lôllow3 lnr h¡o reåsrrns.
F¡rsf. És ot Junê tì. 1917. a trånsfêr ot a $ra!êr nght cân
only be åccomplished thraugh lhe transier ståtute.
Second, tñs g6s.t óf â cêntråtizêd pôrmit/c€rtificatê f¡[41
m€tiod lor administering wârer rights is inconsistent
wlth prâscription. Êcolõgy wouid be unable io periorm
rts d€lsgåtÞd funcliçn of ensuring thât third partiês can
rely on thoir wâter righls if it cannût prôperly invântory
the existing uses of water when transter or pêrmitting
dô\eis¡ons åre mâde^ Accordingly, First Creek, tike any
oiñer wat€r ufier. ha$ æsentlaiiy ùÀ¡€ üpponents it must
conquer in order tÕ wín an adverse poss€ss¡on

argument - lhe water right holder and Ecology. ll ls no
difterent lhen purc¡asing a water r¡ght. To transfer å
water rlght, a prospective water user musl obtain tltle
from lhe prior owner and p,srmission frsm Ëcology,
Similarly, an adverse possessor may obtain litle vis-a-
vis anorher ïìratsr usar but cioing so stiii does not aliow
lhe actual water right lo transfer without 8Çg 3Ê.Êê.8_8ß
mmnlian¡o
Yrt ¡ rPt.-r:zY¡

Mcülea¡.¡ v. tçpt ql ¡âame, 91 Wn.âú 6'&_AÊ:_?.â4
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ZZÊ_{J-??9) is instructive. There, the Supreme Court
relected the Ðepartment of Game's argument that â
prior owner had established the necêssary elamênts for
â prescríptive claim by us¡ng water since 1945. The
McCtearv Court stated:

The 1924 dêcree is a barrier lc thls clâirn. lts effecl
was fô transfêt to thê ståte, tor månågêmênt
through the appropriatiôn permit procedure, lhose
rights not ['¡tSI othân¡vise ållo.cât€d tn thê dscreê.
Adverse possession may not be acquired âgainst
the statê. /d. at 652. t

Just as the permittrng/c€rlificätion ol new water nghts
was handêd to Ecolôgy in 1917 for any new claims to
watêr rightô, sÕ has thê ovêr6ight ôf transfefs ôt watêr
rights, Tho Supromo Court has såid thsre can b€ no
âdvêrÊê po6s6$s¡on âgainst ihe stalê. $imtlarly, the
llips¡do of adverse po$$oss¡oil is aþandonmonl or
rsllnquishment for som€onë to take a wåt€r rlgnt
somsono has to tosÕ il. The oftect ol
abåndonmsntlrsllngulshnsnt ls nor to placs the rlght
wilh ancther sntity bul raÌher to transfer it to lhe $taÌo for
reâllocatlon puft¡uant to thå p€rm¡UcÊrllflcats proc€66.
That result is also necsEsary beceuse the funclbn of
aesigning water rights ts not âlmply bo¡r/ssn ong u8{,r
and anothor - there afe thifd perty impairrn€nts ard
public interest matters lo investigate. That funcliçn is
short-cireu¡ted through an advers€ posseesion groces6.

Such results led many slates to abclish prascription as a
way to oblain appropriativE watar rights. I Firsl Creek
provtdsd no analysls âs lo how th€ w{tsr it hae allegedty
tak€n by ¡dvsrs€ poss€ssion cån åssåp€ thiÊ stetutory
provielon, or to f4tl tho contrary, was accûmpllshed
prior to the ståtute's passage.

ïhere ie simply a lack ol êvldencs to support any and all
of First Creek's argum€fl16 in regard to th€ fate of tho
Wold portion of the Wold-Munwn right. Adrlitionally, its
advsrse possession analysie is incamplete and
otherwise unpersuasive pursuant to the analysis abqve.
The exception is therslore D€NTED"

2. Wetcr Ðuty

First Creek took exception to the p€r acr€ water duty of
3.83 acre feet per year recommended by the Releree"
Rather, it asserts the appnrpriate water duty should be

lArizona 
{Ariz. Rev, Srat g 45- âB}. Nevada {&y¿¡g_P€C¡¡gd

5lår. f 5J3,869l Montana WÊU.çqÉ9_44Lçå5 A 1ç_1jgtj anú
U¡an Wþþ-QotSg_At:t:,â_]3-3-.I. See also A, Dan lartock,
Law of Waier Rights & Flemurces. Page F79-80 (1989)

5"V2 acr*teet per year per acre. First Creek submitted
the Declarat¡ôn ôf R¡chard Bain in support and also
provided the testimony of Mr, tain and Mr. Roan.

The Reteree had or¡g¡nally âisigned a water duty of 5
acre-feet per acre per year. See Supplemental Report at
42. Firsf Creek excepted to that water duty and
râquestêd 7 acre-fêet per åcr6. ln support, F¡rst Crêêk
ôltered a letter repod âuthored by Mr. Bain. l-lowever,
the Heferee concludêd from thê rêport thât Mr. Bain was
actuâ¡¡y idëntttylng a le$ser use of b€tw€en [t{4 A.i4
acrefealacre ånd 4.20 âcre-fe6l pêr åcrê on an annual
bas¡s. Relereo tlausing then utllazed an aggrogate
quantity of wator that First Cresk divorts during a
pléntiful yêar {2688 acre{eeg rêduced that by a
eonveyance loss of 50"1' (idsntitied by the Refere€ in
Suppfemental Rêporr) ånd dividÊd Þy 350.50 acres.
That resufiod in a rêcommondal¡on of 3.83 acre-foet.

hi hls 0€darat¡on arìd durlng th6 hoårlng. Mr. Bain, a
con$ufiing engineer rocognizod a$ an expsrt on water
mån€r$ in thls ådJud¡catlon. Þaslcally rhang€d üe inputs
sst forth above. First, rolying on USüS slroam flow data
frorn the 1374 inbatlon €€ason, he detÊrm¡ned ths
annual aggr€gste diversion to be 3085,3 acr€-fa€t
baeed on a March l5 through OctoÞer 91 ssason of
use. That, howwer, is not the rec,ommended irrigatlon
s€¡rson - lhe Referse has recsmmsnded April I through
Ocloþer 15, whiclr would rodr¡ce ths ¡nigation s€åern
use by 120 acr*.feel. With lhat msdificatiqn, the annual
diversion wosld b€ æ65.3 acre-feet. Mr. Bain then
idenlified a coflveyance lsss of 35'/o based on soil
characteristics and waler use patterns. Thal would
rEsult in an on-farm usE of 1,927.45 acre-fsel during the
identified írrigatbn s€¿¡son and ftlSl 5.5 acre.feet per
acre bas€d on 35û.5O acres. The Court accepts Mr.
Bain's analysis as modifisd and determines the annual
quåntity portion of the right to be 't ,927.45 acre-faet,
resulling in an on-farm use of 5.5 acrsfeat pêr acre.
Ecology did not obiect to the overall quantity set forth by
Mr. Bain" lt did point out Mr. Bain's analysis relied on a
divarsion anatysis thâl måx¡m¡zed thâ usã of thê
availabb water zupply. Thus, First Creek's exception to
add ådditional âcres could not rêsult in add¡tionål
quantilies of water. Atthough the point is moot since the
Crurl den¡ed Firsl Creek's exæption tó âdd acres, the
Couû does å916ê with EcÐlogy. The overall quantity of
1,927 45 âcre-teet ot wåter is the mÕst First Creek can
d¡vert wlæthêr it ¡nigå16s 10 åcres or 10,000. Adding
ådditimål acres r.rÕuld only serve to lêssen thë âmount
of watsr per âcrs available tor üse.

changing the pêrcentage of cönveyance loss also
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requíres ihe tourt iû rnodify the instantaneous
quant¡t¡es set forth rn the Scherlule of Ríghrs at pages
97 and 1ü1. ïhere, the Referee rehed on per åcre water
cJuly establishecl by the hrstöric flecree-s- Here the Cou*
wrll stårt with ?he faol thåt 13.9 cfs hâB been
hi$torically f{9] rliverted. See Dêclârâtion ôf trichârd
Bain dated July 19, 1996. lt å 35ùlo ronveyance loss
låcttr rs usêd, thAt leåves 9.035 cfs for Ðnjarm use.
Ihe Court will fhen divrde tñat propÕrtionâtely b6tw¿en
rhe sên¡or {1877 - 4.693 ctÊ} ând iunior {1881 - 4.795
cts) rights. The Court will sim¡lady d¡vidc the
conveyance loss quåntity propcnrônalely þetween lhs
soniÕr {1877 - 2.283} and tho iunior i18ð1 - 2,582}. Ths
Courl rêcognizes nåt thl$ may resull in the First Cre€k
lands receiving a lârger per acro ¡nslanlaneous quantity
lhen thê pr¡or decrees authorizêd. Hcwever, ¡n llght CIf

potsnlial shortages ol walcr, certain user$ nay hrivs
reduced he aoreage ¡rrlgaled to snsüre the aeræ that
were irigated rÊoaivåd ên adeqiiåte aupply. The Caurt
belleves its decislon is consietent rirlth the prtûr dâffs€s
ss long as thå lotal quanlity confirmsd doas not exes€d
lhe amount the clecraeç autfrsri¿sd qn an cverall basis
tÕ Firsl Çreek lands.

The Ccurt Orders the l*li.-.rwing msdilicaliens lc First
Oreek's t _877 walar figh! cet fsrth at psge 97. Beginning
at line 8, thø seetion ioiiowing quaîtity shsukl Þ€

changed a6 fûllow6:

ûuantity: 4.24 cfs; 904.45 acre-feet per yoar for
irrigatíon and stack watering during f50l inigation
E€a$ûn; 2.283 cfs lor conveyance lsss; 8.523 cls,
27 acrå-ie€t p€r y€ar iconsumpiloi for siock
walering from Octoberl6lhrough March 31.

The Csurt Õrders tha following modificalisns !o First
ersek's 1881 water right set lcrth al paqe 101.

Beginning at line S. the seclion lollowing quantity shsuld
be changed as lollows:

Quantity: 4.795 cfs; 1023 acre-fest per year fur
irrigation and stock watering during irrigation
s€åson; 2.58?" ds ior conveyance loss.

t. Libê4v Moq¡tâjLownershio As$Õctâlion. lnc- lclarm
No.01095)

L¡berty Mountâ¡n rtlas recômmended â water right in ihe
Fleport of Fleforee fror Subbasin 4 dâted Mårch 25. 199ö.
Liberty Mountâin did nol pursue an êxccpticrn t6 th€
ReptÍi nor did ìt tii€ an exæption la the Süpplernciltel
Flêporl cf Referee issued July 6. 19S8. However, after
lhe in¡tÌal nght wås carried rnto th€ Schedule ôf flightg
set forth ¡n tnê sêcond silpplementãl Report, L¡berty
Mountain tiled exceptions and did appear at the A.ugust

E, 2002 hearíng irr suppart the¡eof With some reluctance
¡n iight of mÍssetJ earlier oppor'fun¡ties, the Court agreecl
t0 ænsider the exceptions.

Lberty lLlcsntarn takes ercept¡¡]n to the pnor¡ty {tate, the
source ol water, and the quantíty ['51] oÍ water sei forth
¡n the Report of Referee. ? The Fìeport provides no
analysis and notes lhe proposed right lvas
recornmended lor confirmation in the Flaintiffs Report.
Ses Report at 17 The basis for ihat recornmendation is
cbvrcusly a Çertit¡cãte of Walôr Right issued to Liberty
Mounta¡n in 1369. See SE - 3; Certificate of Water Right
Recr:rd Nû. 2ä, Page 10944 The rrght recommencled
¡ncludes tñe term$ sôt tonh in thåt cËñiticâte: â priôrity
.Jâle Õf June 30, 136.5: a quant¡ty of û.014 cls, 5 aere-
te€t p€r yeår âncl a sôurcê of two unnamêd 3prings
lö¡:åled ¡n Spnng LÕt C and Pärk Lot A, both within the
Plât of L'bðrty [t,cuntarn ño, 'l , Sêct¡Õn 1S, T 21 N., R.
18 Ë.W.M-

Lrb€rty now as¡(s lor â domestn r?ght bå$sd upon fi
palent issuad lo Joln A ¡¡icholson 'ivilh a priority dat6 ol
Oc'tober 2?. .1915. Thêy prêvtded testimony thåt Mr"
¡¡¡cholson may have bosn on thô propðrty as øarly as
19 11. L¡bçrty's argumênl$ wers nol woll $ynthasi¿cd,
þül iî soems tÕ âssêrt that languâgê r€gardin0 wåt6r
i,-i¿- ¡+ gn ¡^:--^¡ -^¡è-. ã'ârjá^a.çÂ 

----^*ilgnrö [ r lt ¡t; ¡uuruf {¡t pattor rr pt uvruvÐ lr ¡u }¡¡ulJs'ly Juatrr¡

sorl of lederal rlght thaf pas$åd wtth th8 propsily. rú2¡
It asl€ for a subslanfaally highor quantlty " 0.0775 cfs
and 27.5 acrs-tgât p€r y€ar hrgugh dlversisns from
eighf unnamed springs.

Ê,-- 
^_..r 

!- ..+-...-.- -¡ -_,, .^)^_^t,^^^-.^) .-.-.^-ií¡r, v(,vr¡ rÞ v¡¡atwu¡tt iJr iÉlí"t ¡?uel;¡¡ tëãgtvë'ü tvf|¡gi
right thai alT¿ehos lo fcdora¡ patents -raiher what Libsrty
reter$ lo ¡$ standard pat€nt languågs ãnd wsuld, in îacr,
þ€ d¡reclod al EomF othsr €ntity that might hava
d€valcped â watgr rlgh! gureuânt to stats law that
crosssd lhs prop€rty now ownåd þy Liberty, Thus any
right tha{ Liber{y's predecessor mighi have perfected
would need to csnform to stale law, RCW 90.14 is th€
appli*ùle state law and to preserve a right for a cabin
ccnstructed by Nieholson prior ta 1917 a elaim pursuant
to i.hat statute musl have been liled with Êcology.
Roberl and Afton Langhurst filed WRC 14594ã on June
17, 1974 and did so qn the socalled short {orm, which
applias to very small quantities of water. See RCTIJ

90"14,051 , effi_sÊ!|ffp (exempting from permit
requirements groundwater withdrawals under 5,000
gallons per 4a"yl l.ilæd,v atternpted at the hearing tr: link
this 9O. 14 claim with the original Nicholson cabin. The

I Libørly Mountain also requesled a change in the point of
conlãcl which the Court has noterj ancl uiílized.
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deed attached to ihe short form provides the following
property descriplion - "Lot 16 Liberty Mountarn Un¡t 1 , as
per plat thereof record¿d rn f53l gook 4 of Plats, Page
34, Õf records ot the K¡ttilâs County Auetitor.,' Lot 16 tres
within Sect¡on 18. I. 21 N., Rt 18 E.W.M. Ihe ctalm also
inclicåtes a use óf 1O gâllons p€r minute, 't âcre-fóol per
year frorn Ryan Creek and springs, The Lânghursts
used the waler for dômëstic purpÕses tnclud¡ng
irrigation of lawn and gârden.

ïhis decision hinges on the ccnnectisn belween lhc
historical us€ ol wa¡rr at the lo{ation of the Nichclson
cabin and the righi claimed by the Langhursls in the
WRC Claim No. 145945. Failure to substantially comply
wilh lhe claim requirements Ðl nCW 90.14 results in the
re I i nq u i sh m e n t o I any r ighl, g Ç!1¿ j1{ 

-L4.!}:- :-. The RCW
90.14 ctaim form would bc lhe rnaximurn çxtenl of the
right and Liberty's request far exceeds the amount set
forth in the claim.

,Although sorns avidence was produceri regarding lha
historic and conlinued use of wat€r at the original
Nicholson cabin, lhe conneclion between the uss and
the RCW 90.14 claim filed by the Langhursts is loo
vague to allow the Court to confirm a right. Furlher,
lhere is some quøslion regarding tha relationship
belween the certificate Êcology issued to Libarg
Mountâin and any right that might hâve b€en pertected
by Nicholson and his succêssors. Libêrty Mountain,s
exception ['sal ¡s thêretore oËNlËD and their nght
shall remarn as quantified in the Repcrt of Fleferee.

ilr. cCIi{cLUS¡ON

The Court CIRDËRS thåt the c¡å¡ms åddræsad rn ?hrg

opinion are modifiêd to rçftect the court's lindinga. The
Court furthcr ORDEFS thaÌ thoso d€cisions bo included
in the Referee's Schedulo 0t Hights sel forlh in the
Second Supplementat Report. This M€mÕrandum
Oplnlon and Order rêsolves the exceptlons ló thê
Second Supplementat Report. Subbås¡n 4 $hail
therefore proceed Io Condillonal Finâ¡ Order ¿¡s set torth
¡n the Proposed Cond¡lional Final Order accompanying
thls Oplnlon. A Notice of Entry is also included.

Dated th¡s & day of octoþer, 20o2.

2û02 Wash, Super LEXIS 1. *52

Court Commis.sion€r

/s/ [Signaturel

Sídney Ottem,
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Tablel lfrçJafi_ts re¡a@d documënr wxî
CLAIMANT NAME: ftl Pat Burke Çoun Cle¡m Na. 01475

& Mary Eurke

Source: McCatlum 9pring
Use: lrrigation of 5 acres arxJ sto<-{r *ater.
Period ot Use: þril 1 through October 3'l for inÇatÍon:

ccntinuou$y for st€ck saler

Quantity: 0.045 cfs; 20 acre.fact pr yaar lør irrþation
and I acre-b<¡t for sloc* rater during irr{Jåtnn

$Êason; 2 acfo-feet dufrng th€ ñcln-trnqEiton

s6a50ñ ttr stock walef

Priority Däte: May 2+. tæ¿
Point af Diverçion; 1200 t€et south ard 110û f6€t wsst qf the ftorth

guartgr clfnsr ol Secdon 3. Þeing wifiin ths

NEtl4NWl/4 ol Sactbr' 3. T. 19 N., R. 17

E_W.M.

Plac€ ot U6ê: Thdt poñíon ol $o NWI/,| ol SðcliÔl1 3, f. l9
N., R. 1¡ E.W.M. lyrrrg ivcSôriy ol tfiâ rlâta

hrçhway.

Trblr 1 ( R ç t u * laÌ . ¿ : ç! a tp! tl. Bc utû-e! ! þx.î,

Trblr2 (âcluin lç retatsd dcscunenl lex$

^l ^tl¡^l¡? 
Àr^rrÊ. I Â¡,:-ât tñÀ nô,,* lt\lô;- f\¡Ã 

^¡lA4Âwslvrãrr r rrFrrrL. iqri¡¡ä¡, i¡tu

Sourcc: Willirnx Cmaft

Uso. Mininç

Ponod ot Us6: Mârl'r f$l 1 tû ¡lórì,Gmbtr 3û

Quantity: 0.'l 0 cfg: mncûntt¡nFùvc
Êrl¡rdñ, nrta. htnâ ß l¡nñ

Point of Divsrs¡ûn: 1600 lsei wæ¡ erid ¡730

feôt nÐrth lrom tfe SE

corner ol S¿clnn 2, berng rithin the

¡¡W1l¡fSE1l4of $cctb¡ 2.T.n N.. Ê. t7
E.W.M.

Plgce ot U3e: Sli2NIiASEl/4$81/4 arid SlfeSEl/4SEl/4
Secllon 3, T, eO N., R. 17 E.W.M.

Tabrrz l&el#rr-lp:sls.!**lpeynsqlJert

TableSW
CLAIMANï NAME: Bemard Knoll Court Cl¿im No. 12061

Souñcg: Will¡årñs Creek

Use: Slock water

Pofiod of Use: Conlinuously

Quañtity: 0.81 cts; I ære.foo! per i.âär
Priority Dåt€: Docemb€r 1, 18ç14

Point of Diversion: POD'4": 1580 f€êl nor$ and 1ãl feêt êâst of
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Place of Use:

lrblc3 {Raturn to rclatad document tøxî¡

2002 Wash- Super. LEXIS 1, ^21

tllo south quadôr com6r oT $sc{iofl 36. boano

within the NW1l4SEl/4 of Secrion 36, T. 2t

N,, R. 17 E.W.M.

That portù:n of Lot 4 of Joe Cromarty Short
?lal7î45 consisling of f acre in the

EllzSEt/4SW1/4 of Soction 36 tyirç east o{
gvilliâms tre€k, T.21 N.. R- 17 E.W.M.

änd ¡t Oocum¿nt
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